be a normal good-faith effort which requires neither an increase
nor decrease in the penalty.  That appears to be the treatment
given to the criterion of good-faith abatement by MSHA and I
find that it was appropriate for no portion of the penalty to be
assigned under the criterion of good-faith abatement.

The motion for approval of settlement states that payment
of the penalty will not have an adverse effect on the ability of
respondent to continue in business.  Therefore, MSHA appropri-
ately did not reduce the penalty under the criterion that pay-
ment of large penalties would cause respondent to discontinue in
business.

Consideration of the remaining two criteria of negligence
and gravity requires a brief discussion of the nature of the
alleged violation.  The inspector alleged that a violation of
section 75.200 had occurred because respondent had failed to
install 6 timbers at each crosscut along the supply entry to
within 240 feet of the tailpiece of the conveyor belt, as re-
quired by the roof-control plan.  Out of 11 crosscuts, four had
the timbers set, four of them had timbers set on one side, and
three did not have timbers set at all.  The motion for approval
of settlement agrees that the inspector properly considered the
violation to have been associated with a high degree of negli-
gence so that no reduction in the penalty should be made under
the criterion of negligence.

Since the parties have not based a reduction of MSHA's
proposed penalty on any of" the five criteria discussed above,
it is obvious that all of the reduction has to be made under
the criterion of gravity.  The motion for approval of settle-
ment bases the reduced penalty primarily on the fact that the
inspector had evaluated the criterion of gravity by checking
item 21C on his citation to show that nine persons could have
been expected to be exposed to injury if a roof fall had oc-
curred.  The motion states that all of the crosscuts at issue
were, a long distance from the face area and that it would be
highly unlikely that a roof fall in the supply entry would af-
fect all nine persons working on the section which was served
by the supply entry.

The fact that less than nine persons would be affected by
a roof fall, if one had occurred, is a reason to reduce the pen-
alty, but some additional discussion may be helpful in showing
why the parties' settlement agreement should be granted.  It
should be noted that MSHA's proposed penalty of $800 is based
on narrative findings which state that the inspector's evalua-
tion of the alleged violation has been considered.  The narra-
tive findings do not indicate, however, how much of the penalty
was assigned under the criterion of gravity as opposed to the
criterion of negligence.  Therefore, it is not possible to knowenalty only
